
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   15 
HEARING DATE:   10/01/18 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 15 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).) Department 15’s telephone number is: (925) 608-

1115. 

Submission of Orders After Hearing in Department 15 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The 

order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the 

Court’s tentative ruling must be attached to the proposed order when submitted to the Court for 

issuance of the order. 

 
 

 1.  TIME:  9:00   CASE#: MSC14-01619 
CASE NAME: HAROLD NAGAN VS. PATRICK RILEY 
HEARING ON MOTION TO STRIKE 11tn CAUSE OF ACTION 
FILED BY NATALIE RILEY, PATRICK RILEY 
* TENTATIVE RULING: * 
 
Before the Court is a special motion to strike the 11th cause of action (the “Motion”).  
The Motion is filed by the defendants (“Defendants”) in this matter.  By way of the Motion, 
Defendants seek to strike the 11th cause of action for abuse of process from the operative 
complaint, the verified second amended complaint (“VSAC”).  The Motion is opposed by 
the plaintiffs (“Plaintiffs”) in this matter.  No reply was filed.  For the reasons stated below, 
the Motion is granted.   
 
Governing Law 
 
Code of Civil Procedure (“CCP”) section 425.16 governs special motions to strike (“anti-SLAPP” 
motions).  A defendant’s anti-SLAPP motion may only target claims arising from any act of the 
defendant in furtherance of the defendant’s right of petition or free speech under the U.S. 
Constitution or the California Constitution in connection with a public issue.  (Park v. Board of 
Trustees of California (“Park”) (2017) 2 Cal.5th 1057, 1062; citing CCP § 425.16 (b).)  The “acts 
of the defendant in furtherance of the defendant’s right” refers to what is commonly known as 
“protected activity.”   
 
In deciding the Motion, the Court will first determine whether the Defendants have made a 
threshold showing that “the challenged cause of action arises from protected activity.”  
(Rusheen v. Cohen (“Rusheen”) (2006) 37 Cal.4th 1048, 1056.) (Internal citations omitted.)  
If the Court finds that Defendants have made their threshold showing, the Court will then 
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determine whether Plaintiffs have demonstrated a probability of prevailing on their claim.  (Id.)  
As seen below, the Court finds that Defendants have met their burden and Plaintiffs have not.  
As a result, Defendants’ Motion is granted. 
 

I. The Challenged Cause of Action Arises From Protected Activity  
 

To determine whether Defendants have satisfied the first prong of the test, the Court closely 
examines if the “challenged cause of action arises from protected activity.”  In so doing, the 
Court will commence its examination with the challenged cause of action, followed by an 
analysis of “arises from,” then the Court will explore the definition of “protected activity.”    
 
The challenged claim is Plaintiffs’ 11th cause of action for abuse of process.  To succeed on an 
abuse of process claim, Plaintiffs must show that Defendants: 1) contemplated an ulterior 
motive in using the process, and 2) committed a willful act in the use of the process not proper 
in the regular conduct of the proceedings.  (Rusheen, supra, 37 Cal.4th 1048, 1057.)   
 
To supply the elements of their abuse of process claim, Plaintiffs allege that Defendants,  
 

used the power of the court for an improper purpose by abusing the OEX judgment 
enforcement process... [i]n collaboration with his attorneys, Riley: (a) fraudulently-inflated 
the UD Judgment by conducting duplicative and unnecessary OEX Examinations 
(“Judgment Scam”); (b) using fake proofs of service that he produced and forged, he 
falsely-induced the Richmond Court to issue Bench Warrants against both Plaintiffs for 
“non-appearance” at hearings...; (c) used OEX Examinations as “fishing expeditions” for 
the purpose of mining information unrelated to the judgment enforcement process...; and 
(d) maliciously-harassed the Nagans by forcing them to attend frequent examinations 
that would have been unnecessary, had the Nagans’ reasonable settlement-offers been 
accepted at the first few examinations. 
 

(Plaintiffs’ VSAC at p. 30:4-15.)   
 
“A claim arises from protected activity when that activity underlies or forms the basis for the 
claim.”  (Park, supra, 2 Cal.5th 1057, 1062-63.)  Plaintiffs’ abuse of process claim is based on 
Defendants’ alleged wrongful conduct in connection with the order of examination hearings.  
Whether it be the filing of allegedly falsified proofs of service, or resulting bench warrants for 
failure to appear, or excessively frequent use of the hearings, or questions asked during the 
hearings, all of the alleged wrongful conduct connects to Defendants’ involvement in the order of 
examination hearings.  But for the communication in, or in connection with the hearings, 
Plaintiffs’ abuse of process claims would have no basis.  (Park, supra, 2 Cal.5th 1057, 1064-65.)  
Thus, Defendants’ alleged abuse of process cause of action arises from the order of 
examination hearings.   
 
Next, the Court considers whether the alleged wrongful conduct falls within the definition of 
“protected activity”.  Protected activity is broadly defined to include “communicative conduct 
such as the filing, funding, and prosecution of a civil action. [Citations.] This includes qualifying 
acts committed by attorneys in representing clients in litigation.”  (Rusheen, supra, 37 Cal.4th 
1048, 1056.)  Pursuant to CCP § 425.16 (e), protected activity also includes: 
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... (1) any written or oral statement or writing made before a legislative, executive, or 
judicial proceeding, or any other official proceeding authorized by law, (2) any written or 
oral statement or writing made in connection with an issue under consideration or review 
by a legislative, executive, or judicial body, or any other official proceeding authorized by 
law, (3) any written or oral statement or writing made in a place open to the public or a 
public forum in connection with an issue of public interest, or (4) any other conduct in 
furtherance of the exercise of the constitutional right of petition or the constitutional right 
of free speech in connection with a public issue or an issue of public interest. 
 

Defendants contend, and the Court agrees, that their conduct in filing papers with the Court to 
assist them in pursuing collection of their judgment is protected activity.  Under the law cited 
above, Defendants’ filing of petitions to examine Plaintiffs during the hearings, and alleged 
falsification of proofs of service constitutes communicative conduct.  Accordingly, that conduct is 
protected activity under CCP § 425.16 (b).   
 
As seen above, because the challenged cause of action arises from protected activity, the Court 
finds that Defendants have made their threshold showing.  Because Defendants have made 
their threshold showing, the Court now considers whether Plaintiffs have showed a probability of 
prevailing on their claim.  
 

II. Probability of Prevailing On the Claim 
 

Plaintiffs cannot show a probability of prevailing on their abuse of process claim because that 
claim is barred by the litigation privilege.  Codified in Civil Code section 47, subdivision (b)(2), 
the tort of abuse of process is barred by the litigation privilege.  (Pollock v. University of 
Southern California (2003) 112 Cal.App. 4th 1416, 1429-30.)  “The privilege is broadly applied to 
protect most publications within lawsuits provided there is some connection between the lawsuit 
and the publication. [Citation.] Doubts about the privilege’s applicability are resolved in favor of 
its use.”  (Id.) (Internal citations omitted.)  Where, as here, the gravamen of the abuse of 
process action was alleged falsified declarations of service, the litigation privilege applies.  
(Rusheen, supra, 37 Cal.4th 1048, 1062.)  And it extends to protect subsequent, necessarily 
related noncommunicative acts.  (Id.)  The privilege is absolute and it applies regardless of 
malice.  (Id. at p. 1063.)  Unless Plaintiffs can show that an independent, noncommunicative, 
wrongful act was the gravamen of the action, the litigation privilege applies.  (Id. at p.1065.)  
Here, Plaintiffs do not show wrongful acts that are independent of the order of examination 
hearings or their corresponding proofs of service.  Accordingly, Plaintiffs’ abuse of process 
claims are barred by the litigation privilege.   
 
Because Plaintiffs have not shown their probability of prevailing on the claim, the Motion is 
granted. 
 
Plaintiffs contend that Rusheen is distinguishable because the trial court in Rusheen found that 
the declarations of service of process were not perjured.  Here, Plaintiffs point to the fact that 
the Court has made no such factual finding.  This argument is unpersuasive.  Rusheen provides 
that even if the documents had been falsified, there are other remedies available.  (Rusheen, 
supra, 37 Cal.4th 1048, 1064-65.)  Rusheen contemplates that while the “expansion of the 
litigation privilege here necessarily narrows the scope of the tort of abuse of process,” the 
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modern public policy aim is to limit derivative tort claims arising out of litigation-related 
misconduct.  (Rusheen, supra, 37 Cal.4th 1048, 1063)  Instead, sanctions, or other remedies 
within the original lawsuit, or nontort remedies are favored.  (Id.)   
 
Defendants request attorney fees, and they may file a subsequent motion to obtain them.  
 
Defendants’ Request for Judicial Notice 
 
The Court takes judicial notice of the document proffered not for the truth of the facts asserted 
therein, but for their legally operative effect.  (Fontenot v. Wells Fargo Bank, N.A. (2011) 198 
Cal.App.4th 256, 265; disapproved of on other grounds.) 
 

  

 2.  TIME:  9:00   CASE#: MSC16-00786 
CASE NAME: SULLIVAN VS. FORD 
HEARING ON MOTION TO STRIKE OR TAX MEMORANDUM OF COSTS 
FILED BY MICHAEL SULLIVAN 
* TENTATIVE RULING: * 
 
The motion is continued to October 22, 2018 at 9:00 AM pursuant to the stipulation of 
the parties. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-01856 
CASE NAME: WILLIAMS VS. TISHMAN SPEYER 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY TISHMAN SPEYER PROPERTIES, INC. 
* TENTATIVE RULING: * 
 
 Defendant Tishman Speyer Properties’ motion for summary judgment is denied.  
Defendant’s motion for summary adjudication is likewise denied.   

 The elements of negligence claim and a premises liability claim are the same:  (1) a legal 
duty of care; (2) breach of that duty, and (3) proximate cause resulting in injury.  See Kesner v. 
Superior Court (2016) 1 Cal.5th 1132, 1158.  CACI Section 1003 sets out the elements of a 
premises liability claim.  A defendant was negligent in the use or maintenance of the property if 
(1) a condition on the property created an unreasonable risk of harm; (2) the defendant knew or, 
through the exercise of reasonable care, should have known about it; and (3) the defendant 
failed to repair the condition, protect against harm from the condition or give adequate warning 
of the condition.  

 Defendant moves for summary adjudication on the negligence/premises liability claim on 
the grounds that Plaintiff has not established causation.  Specifically, Defendant argues that 
Plaintiff failed to establish that how he fell or that it was caused by an unreasonable risk created 
by the staircase.  This issue is highly contested. 

 Defendant provides six facts to show that the staircase did not create any hazard:  
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  1. Alleged Admissions 

  Plaintiff (and his friends) admitted that they do not know what caused Plaintiff’s 
fall on January 20, 2015.  See Eichhorn Decl., Exhibit B (Williams Depo. 37:1-4); Exhibit C 
(Yalung Depo. 43:12-21). 

 Plaintiff disputes these alleged admissions.  While Plaintiff did not know with “absolute 
certainty” what caused his fall, he testified that he was walking down the stairs as normal and 
something gave way under his foot, and he went down.  Plaintiff testified:  

  A:   I’m walking down the stairs.  We are having our usual banter in   
   the morning, which is – you know, I had my cup of coffee.  I   
   was just stepping as normal.  I remember something giving way   
   under my foot.  I went down. . . 

. . . Scott had a meeting.  So, Scott had to leave.  So, it was CB, Aldrin, 
Andrew and Esher along with me.  I’m laying there.  They are standing 
there.  Aldrin tells me that this white powder, smoke looking stuff shot up 
from under my foot as I started to fall.  He took a picture.   

See Eichhorn Decl., Exhibit B (Williams Depo. 34:1-19) 

 Plaintiff further contends that he does not need to know the “exact cause” of his fall.  
Plaintiff relies on an expert witness, David Helfant, Ph.D. (“Helfant”), who has conducted on-site 
testing of the subject stairs and made an expert conclusion that the subject steps create an 
unreasonable risk of harm.  Helfant appears to be a qualified expert.  He is a principal in an 
engineering and engineering design firm in Emeryville and a managing officer and COO of a 
general engineering and building corporation in Oakland.  His CV is attached; it includes 
numerous licenses, including certification as a safety professional by International Code 
Counsel (“ICC”).  See Brand Decl., Exhibit 6 (Helfant Decl., paragraphs 2, 4).  Helfant also 
testified about his routine use as a consultant and expert witness by both plaintiffs and 
defendants in superior courts in California.  As an expert in prior cases, he would testify on the 
standards and accepted procedures practiced in building safety disputes.  See Brand Decl., 
Exhibit 6 (Helfant Decl., paragraph 5). 

 The expert walked the public access staircase and took photographs and measurements 
of the steps depicting the dangerous conditions, which include the violations of the current 
California Building Code for stair rise and stair depth.  See Brand Decl., Exhibit 6 (Helfant Decl., 
paragraphs 6, 9-12, 15).  Helfant also examined excessive chipping on the bullnose front area of 
the steps.  According to California Building Code, concrete steps should stay stable under the 
weight of 2,500 pounds per square inch.  The fact that so many stairs were chipping from 
people walking on them suggests inadequate compressive strength and weakness of the 
concrete in the steps.  See Brand Decl., Exhibit 6 (Helfant Decl., paragraph 13).  Helfant’s 
conclusions are summarized in paragraph 17(a) through (e). 

 In Reply, Defendant submits two of their own experts to rebut the testimony of Helfant, a 

mechanical engineer (Roman Beyer) and construction safety expert (Wes Daniels).  Beyer 

opines that there were no issues with the concrete strength and that the chips in various 

locations throughout the steps were not of sufficient size to cause a person to lose stability while 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   DEPARTMENT 
HEARING DATE:   10/01/18 

 
 

- 6 - 

walking down the stairs.  See Beyer Decl., paragraphs 10, 11 and 12.  Beyer directly contradicts 

Helfant by concluding that Plaintiff missed a stair in walking down the staircase and that is what 

caused him to fall.  Beyer bases this opinion on his viewing of the videotape, discussed below.  

See Beyer Decl., paragraphs 13, 14 and 15.  There is clearly triable issue of fact here, as the 

parties’ clash on the cause of the accident.  There will also be an inevitable conflict about 

Beyer’s qualifications (as opposed to a lay person’s) to interpret the video.  When the opposition 

to a motion for summary judgment includes the sworn opinion of a well-credentialed expert that 

the defendant fell below the standard of care, a triable issue of fact is created as to which 

opinion is correct.  See Kelley v. Trunk (1999) 66 Cal.App.4th 519, 524. 

 Expert Wes Daniels (“Daniels”) testified that Dr. Helfant had applied the wrong building 

code, the 2010 Code and not the 1985 Code, in discussing whether the stairs violated the 

Building Code. Which Code should be applied is a question of fact for these experts.  Moreover, 

Daniels acknowledges that the “important difference” between the 2010 and 1985 Codes is the 

requirements on concrete strength.  See Daniels Decl., paragraphs 10, 11.  Dr. Helfant did not 

testify that about the concrete strength itself; rather, his testimony concerned Defendant’s 

responsibility to have the concrete tested by a professional given the number of fractures 

and chips in the steps and the accident which had just occurred.  See Helfant Decl., 

paragraphs 13 and 16. 

 The declarations of Daniels and Helfant disagree about virtually every fact about the 

stairs.  Compare Daniels Decl., paragraphs 16, 17, 18 and 19 to Helfant Decl., paragraphs 10, 

11, 12, 15 and 16.  A triable issue of fact about the level of risk created by the subject stairs is 

evident from the conflicting expert declarations.  See Kelley, supra, 66 Cal.App.4th at 524.    

  2. The Videotape of the Fall 

 Plaintiff’s fall was recorded by a surveillance camera on the adjacent property.  The 
surveillance video is attached as Exhibit D to the Eichhorn Decl.  Defendants contend that the 
video shows no dangerous condition.   

 Plaintiff contends that the surveillance videotape from the adjacent property is unhelpful.  
It is not possible to see the dangerous condition of the staircase, or the lack thereof, from the 
poor quality of the videotape.  Nor is it possible to see the cause of Plaintiff’s fall. See Eichhorn 
Decl., Exhibit D.  The court agrees.    

  3. Yalung’s Photo 

 Defendant also relies upon a photograph taken by one of Plaintiff’s coworkers, Aldrin 
Yalung (“Yalung”), right after the fall.  (Fact 8 – Undisputed)  The photo shows the bottom step 
of the stairwell.  (Fact 9 – Disputed)  Yalung testified that he believed that the last step was the 
one that Plaintiff fell on, but did not know for sure.  The photo taken by Yalung is attached as 
the last page of Yalung’s deposition excerpts, which are attached as Exhibit C to the 
Eichhorn Decl.  The bottom step has a chipped area on the bullnose edge of less than ½ inch.  
(Fact 11—Disputed) 
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 After Reply, the record is now full of photographs and conflicting opinions about the risk , 
or lack thereof, in the subject staircase.  Compare Brand Decl., Exhibit 6 (Helfant Decl.); Beyer 
Decl. and Daniels Decl.  

 4. Regular inspections of the stairwell and also a post-incident investigation 

 Defendant contends that the property, including the subject stairwell, was regularly 
inspected and investigated immediately after Plaintiff’s fall.  Defendant acknowledges it owned 
the property from December 2013 to October 2016.  The accident occurred on January 20, 
2015.  (Fact 14 – Undisputed)  During that time, Thomas McSweeney (“McSweeney”) was the 
Chief Engineer of the property, and Linda Huang (“Huang”) was the Property Manager.  (Fact 15 
– Undisputed)   

 When Defendant owned the property, McSweeney and Huang worked together on the 
maintenance of the property, including monitoring tripping hazards.  (Fact 16 – Disputed)  
McSweeney and Huang contend that they conducted regular inspections of the property for the 
purpose of accident prevention.  For instance, they walked up and down the exterior stairs at 
least once every two weeks, looking for tripping hazards.  (Fact 17 – Disputed) 

 After the fall, on the same day or the next day, McSweeney and Huang investigated the 
incident scene.  They did not find any tripping hazards or anything they thought needed to be 
repaired.  (Fact 19 – Disputed)  No repair work on the exterior stairs was done, following 
Plaintiff’s fall.  (Fact 20 – Undisputed) 

 However, Plaintiff’s expert testified that the inspections done by the property manager 
(Huang) and the chief engineer (McSweeney) were inadequate because neither was qualified to 
assess the underlying condition of the steps before or after Plaintiff’s fall.  The only time either 
identified a problem with the stairs, it was a “cosmetic” issue.  See Brand Decl., Exhibit 3 
(McSweeney Depo. 15:3-6; 13:2-16; 15:14-19; Exhibit 4 (Chaddock Depo. 15:9-16; 21:3-10)  

 Plaintiff’s expert testified that the subject stairs were in violation of the building codes at 
the time they were built, and at present, and that if they had called in a safety expert, the 
dangerous condition in the chipping of the bullnose edges of the steps would have been 
identified as well as the defective stair rise and tread.  See Brand Decl., Exhibit 5 (Huang Depo. 
17:16-18:1; 21:3-5; 33:8-34:1; 36:2-23 and photographs 3 and 4; Exhibit 6 (Helfant Decl., 
paragraphs 11, 12, 13, 16 and 17 and attached photographs).   

 As set out above, Defendant’s experts testify to precisely the opposite –that the subject 
stairs were not in violation of the relevant building code.  Beyer also tested the strength of the 
concrete stairs and testified that it easily passed code requirements.  See Beyer Decl., 
paragraph 10.  There is a triable issue of fact as to which expert opinion is correct. 

  5.  Plaintiff had not fallen on these stairs before 

 Defendant points to the fact that Plaintiff admitted in his deposition that he had walked 
up and down the exterior stairwell of the plaza “at least 100 times,” and never noticed any 
peeling or chipping of the edge of the stairs.  He never had any problems climbing the stairs or 
descending them.  (Fact 21 – Undisputed) 
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 This fact is undisputed but irrelevant for the purpose of proving premises liability.  
Plaintiff did not possess the expertise to assess the safety of the subject stairs.  Also, there is no 
evidence presented by either side regarding how often people fall on these stairs.  

  6. The low handrail 

 Plaintiff’s Complaint mentions that the handrail is too low to use.  However, Plaintiff 
admits that he did not use the handrail on the exterior staircase on January 20, 2015.  He only 
uses the handrail if the stairs are wet, and on the morning of January 20th, it was a dry and 
sunny morning.  (Fact 22 – Undisputed) 

 The handrail does not appear to be an issue for premises liability.   

TRIVIAL DEFECT DOCTRINE 

 Defendant also contends that the trivial defect doctrine is a defense to the premises 
liability claim.  Under this doctrine, a property owner is not liable for damages caused by minor, 
trivial or insignificant defects in the property.  See Cadam v. Somerset Gardens Townhouse 
HOA (2011) 200 Cal.App.4th 383, 388.  As many courts have stated, persons that maintain 
walkways – whether public or private – are not required to maintain them in absolutely perfect 
condition.  The duty of care imposed on a property owner, even one with actual notice, does not 
require the repair of minor defects.  See Ursino v. Big Boy Restaurants (1987) 192 Cal.App.3d 
394, 398.   

 Whether the defects in the subject staircase were trivial is highly disputed.  Plaintiff’s 
expert is critical of the chief engineer and property manager who inspected the stairs before and 
after Plaintiff’s fall.  He testified that they have no expertise in assessing whether the staircase is 
not dangerous.  They can only opine on its appearance, as could a lay person.  There was 
never any investigation into the repeated chipping and fracturing the steps in a multitude of 
places.  This should have been done by a certified building code expert, who would have also 
identified the other dangerous qualities in the steps that violated the Building Code.  The steps 
had uneven rise between them and uneven stair tread.  The totality of these conditions created 
an unreasonable risk of harm. 

 As set out above, Helfant’s opinion is disputed, on reply, by two experts, who examined 
the same set of evidence, including stairwell itself, and came up with diametrically opposite 
opinions about the level of risk descending the subject steps.  On this record, the court cannot 
find a trivial defect defense.  

FAILURE TO WARN 

 Defendant contends that this count fails for the same reason as the negligence claim.  
This is addressed in detail above. 

EVIDENTIARY OBJECTIONS 

 The evidentiary objections to the declaration of David Helfant, Ph.D. are overruled. 
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 4.  TIME:  9:00   CASE#: MSC17-00686 
CASE NAME: CASIAN-GOMEZ VS. INDEPENDENT STRUCTURES, INC. 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY STATE OF CALIFORNIA 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment and/or summary adjudication of issues (the 
“Motion”) filed by Defendant the State of California-Department of Transportation (“Defendant” 
or “the State”). The Motion relates to the Second Amended Complaint (“SAC”) filed by Melisa 
Casian Gomez and Exenia Guadalupe Garcia Casan, by and through Guardian ad Litem Melisa 
Casian Gomez (collectively, “Plaintiffs”). The SAC pleads causes of action for (1) vehicle 
negligence; (2) vicarious governmental liability – employee – Gov. Code § 815.2 & 820; (3) 
vicarious governmental liability – contractor – Gov. Code § 815.4; (4) negligence; (5) dangerous 
condition of public property; and (6) wrongful death. Only causes of action (2), (3), (5), and (6) 
are pled against the State and the Court previously sustained a demurrer to cause of action (5). 
The instant MSJ to causes of action (2), (3), and (6) is unopposed.  For the following reasons, 
the MSJ is granted. 

Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of action 
cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part, for purposes of motions for summary judgment 
and summary adjudication: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if that party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a complete 
defense to that cause of action. Once the defendant or cross-defendant has met that 
burden, the burden shifts to the plaintiff or cross-complainant to show that a triable issue 
of one or more material facts exists as to the cause of action or a defense thereto. The 
plaintiff or cross-complainant shall not rely upon the mere allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set forth 
the specific facts showing that a triable issue of material fact exists as to that cause of 
action or a defense thereto.  

The party moving for summary judgment has the burden of persuasion to show there is no 

triable issue of material fact and thus it is entitled to judgment as a matter of law. Aguilar v. 

Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850. Only if the moving party successfully meets 

this burden does the burden shift to the opposing party to make its own prima facie showing of 

the existence of a triable issue of material fact. Ibid.; see also Chern v. Bank of America (1976) 

15 Cal.3d 866, 873. Even though the instant MSJ is unopposed, the Court cannot grant 

summary judgment unless Plaintiff meets its initial burden. See Johnson v. Superior Court 

(2006) 143 Cal.App.4th 297, 305 (trial court order granting summary judgment reversed despite 

lack of timely-filed declaration that was proper under CCP § 2015.5 because unless defendant 
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meets his initial burden, summary judgment cannot be granted “ even if the opposing party does 

not respond sufficiently or at all.”). The scope of the defendant’s initial burden is defined by the 

pleadings. See 580 Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 Cal. App. 3d 1, 18. 

Factual Background 

This is a wrongful death complaint arising out of a vehicle accident on highway 680 south on 
April 28, 2016. UMF 1. Decedent Carlos Alberto Garcia Zepeda (“Mr. Garcia”) struck the rear of 
a Terex crane truck driven by Independent Structures, Inc. (“Independent Structures”) employee 
Garret Langum (“Langum”). UMF 2. The accident occurred shortly after Langum merged from 
the shoulder into the rightmost lane of traffic. Id. Decedent’s vehicle was subsequently struck 
from behind by another vehicle driving in the southbound lane. UMF 3.  

The accident took place on a state highway. UMF 4. In 2015 the Bay Area Infrastructure 
Financing Authority (“BAIFA”) initiated a project to install express toll lanes on portions of 
Interstate 680 in Contra Costa County (hereinafter “the Project”). UMF 5. Caltrans did not enter 
into any contracts with DeSilva Gates or Independent Structures, Inc. for work on the Project. 
UMF 6. Caltrans did not pay compensation to any entity involved in the Project. UMF 7. On the 
night of the accident, Langum was employed by Defendant Independent Structures. UMF 8. He 
was not an employee or independent contractor of Caltrans. UMF 9. 

Independent Structures was not an employee of Caltrans, nor was it an independent contractor 
of Caltrans for the Project. UMF 10. Langum was operating the crane truck in the scope and 
course of his employment with Independent Structures. UMF 11. Caltrans did not own or control 
the crane truck involved in the April 28, 2016 accident. UMF 12. 

Analysis 

Vicarious Liability for the Act or Omission of a Public Employee (2d Cause of Action) 

Vicarious Liability for the Act or Omission of a Contractor (3d Cause of Action) 

Government Code § 815.2 is an exception to the public entity immunity contained in the Tort 
Claims Act. “A public entity is liable for injury proximately caused by an act or omission of an 
employee of the public entity within the scope of his employment if the act or omission would, 
apart from this section, have given rise to a cause of action against that employee or his 
personal representative” (Gov. Code, § 815.2, subd. (a)), except “where the employee is 
immune from liability” (id., subd. (b)). Government Code § 820(a) provides that a public 
employee is “liable for injury caused by his act or omission to the same extent as a private 
person.” Gov. Code § 820. 

It is undisputed that Caltrans did not retain either Garret Langum or Independent Structures, Inc. 
as employees. UFM 9, 10. Caltrans did not have a contractual relationship with either Garret 
Langum or Independent Structures, and did not pay compensation to any entity involved in the 
Project. UMF 6, 7, 9, 10. Furthermore, Caltrans did not own or control the crane truck involved 
in the April 28, 2016 accident. UMF 12. As a consequence, there is no employment or 
contractual relationship that would give rise to vicarious liability. 

Wrongful Death (6th Cause of Action) 

“Wrongful death” is a mechanism by which surviving spouses and children may bring “[a] cause 
of action for the death of a person caused by the wrongful act or neglect of another[.]” Code Civ. 
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Proc § 377.60. This section “creates a new cause of action in favor of the heirs as beneficiaries, 
based upon their own independent pecuniary injury suffered by loss of a relative, and distinct 
from any the deceased might have maintained had he survived.” Horwich v. Superior Court 
(1999) 21 Cal.4th 272, 283 (quoting 6 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 1197 
at 632-633) (emphasis original). 

The underlying tort for Plaintiffs’ wrongful death claim is Langum’s alleged negligent operation of 
the subject crane. See SAC at ¶ 49. There are no independent allegations of tortious acts or 
wrongdoing against Caltrans. Furthermore, Plaintiffs’ claims for vicarious liability fail against 
Caltrans for the reasons discussed further, above. In the absence of a tort claim against 
Caltrans, Plaintiffs claim for wrongful death against Caltrans fails. See Quiroz v. Seventh Ave. 
Center (2006) 140 Cal.App.4th 1256, 1263. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION TO COMPEL VERIFIED RESPONSES 
FILED BY RYAN BROWN M.D., et al. 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion is granted.  Plaintiff is to provide objection-free 
responses to Special Interrogatories Set Two on or before October 15, 2018.  Plaintiff shall 
pay sanctions in the amount of $400.00 payable to Defendant’s counsel on or before 
October 15, 2108. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION FOR SANCTIONS 
FILED BY RYAN BROWN M.D. 
* TENTATIVE RULING: * 
 
No opposition has been filed to the Motion nor to the Separate Statement of Items in Dispute in 
support of the Motion.  Plaintiff has failed to provide objection-free verified responses to Special 
Interrogatories Set One and Request for Production of Documents Set One pursuant to the 
Court order filed June 21, 2018.  The motion for issue sanctions is granted as follows: 
 
1). Plaintiff is precluded from supporting or opposing claims and defenses that are the subject of 
the Special Interrogatories Set One as set forth in the bullet points on pages 4 and 5 of the 
Memorandum of Points and Authorities in Support of the Motion filed on July 20, 2018. 
 
2). Plaintiff is precluded from offering any documents that are the subject of the Request for 
Production of Documents Set One as set forth in the bullet points on page 5 of the 
Memorandum of Points and Authorities in Support of the Motion filed on July 20, 2108. 
 
Counsel for the moving party shall prepare an order consistent with this ruling which shall 
specifically set forth the bullets points in the body of the order. 
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Plaintiff shall pay sanctions in the amount of $985 payable to Defendant’s counsel on or before 
October 31, 2018. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-01396 
CASE NAME: FILOSA VS. EAST BAY MEDICAL 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY BAY RADIOLOGY SAN RAMON, RAVI ALAGAPPAN 
* TENTATIVE RULING: * 
 
 Defendants Ravi Alagappan, M.D. and Bay Radiology San Ramon’s motion for summary 
judgment is granted.  Plaintiff Michael Filosa’s medical negligence claims is time-barred 
pursuant to CCP Section 340.5. 

 The parties agree that CCP Section 340.5 is the applicable statute of limitations for a 
medical malpractice action.  Section 340.5 requires a plaintiff to bring her action against a 
“health care provider based upon such person’s alleged professional negligence” within three 
years after the date of injury or within one year after plaintiff discovers, or through reasonable 
diligence should have discovered, the injury, whichever comes first.  See also Gutierrez v. Mofid 
(1985) 39 Cal.3d 892, 897 (emphasis added) 

 The one year statute of limitations begins to run “when the plaintiff suspects or should 
suspect that her injury was caused by wrongdoing.”  See Kitzig v. Norquist (2000) 81 Cal.App.4th 
1384, 1391; Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 397-398.  “In general, once a patient 
knows, or by reasonable diligence should have known, that he has been harmed through 
professional negligence, he has one year to bring his suit.”  See Gutierrez, supra, 39 Cal.3d at 
896.  The limitations period begins once plaintiff has notice or information of circumstances to put 
a reasonable person on inquiry.  See Jolly v. Eli Lilly Co. (1988) 44 Cal.3d 1103, 1111.  “A person 
need not know the actual negligent cause of an injury; mere suspicion of negligence suffices to 
trigger the limitations period.”  See Knowles, supra, 118 Cal.App.4th at 1295; Norgart, supra, 21 
Cal.4th at 397-398; Jolly, supra, 44 Cal.3d at 1110-1111.   
 
THE THREE YEAR STATUTE 
 
 CCP Section 340.5 requires that the accrual date for the statute of limitations be the earlier 
date of two dates:  one year from discovery or three years from injury.  The statute reads: 

 
In an action for injury or death against a health care provider based upon such 
person’s alleged professional negligence, the time for the commencement of the 
action shall be three years after the date of injury or one year after the plaintiff 
discovers, or through reasonable diligence should have discovered, the injury, 
whichever occurs first. 

   
 Defendants contend that Plaintiff’s injury occurred on September 2, 2010.   The Complaint 
clearly sets out this date as the date of injury.  See Rose Decl., Exhibit E (Cmplt, paragraphs 6, 
7, 8, 11)  Paragraph 8, for example, reads: 
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By reason of the defendant’s carelessness, negligence and failure to comply with 
the applicable standard of care on and after September 2, 2010, Plaintiff Michael 
Filosa suffered and sustained a delay in diagnosis and treatment of an epidermoid 
tumor in his brain and was prevented from obtaining timely, appropriate and 
necessary treatment and removal of the tumor, with the result that Plaintiff suffered 
and sustained cognitive and neurologic injury causing economic and noneconomic 
damages.   
 

(Cmplt, paragraph 8) 
   
Paragraph 11 is similar: 

 
By reason of the carelessness and negligence of the defendants, and each of 
them, and as a direct, legal and causal result thereof, Plaintiff was caused to suffer 
injury, damage, loss and harm to the tissues of the brain, cognitive impairment, 
injury to his cranial nerves, was required to undergo a more complex and extensive 
surgery than would have been required in September 2010 and suffered other 
neurocognitive and neurological injuries to be proved at the time of trial. 
 

(Cmplt, paragraph 11) 
   
 So, Plaintiff clearly dates his injury as the failure to properly diagnose his epidermoid cyst 
on September 2, 2010.  Three years from this date of injury is September 2, 2013.  The Complaint 
was filed March 3, 2016.   
  
 CCP Section 340.5 requires the court to use the three year statute of repose because 
“three years after the date of injury” occurred first.   
 

THE ONE YEAR STATUTE 

 There is no need to examine the one year statute after Plaintiff discovers the injury 
because that date would be later in time than three years from the injury.  Plaintiff dates his 
discovery of her epidermoid cyst on December 8, 2014, when subsequent imaging studies of his 
brain were undertaken.    

 Defendants date discovery on November 21, 2014.  They note that Plaintiff suspected a 
brain tumor when he inquired about it to his primary care, Dr. Wheeler, prior to November 21, 
2014.  November 21, 2014 was the date he saw Dr. Sachdeva, who ordered further brain 
imaging.  Defendants contend that the one year statute started to accrue prior to November 21, 
2014 because Plaintiff was suspicious of a tumor by that time and the physical manifestations of 
his tumor were increasingly manifest.  Defendants cite to Plaintiff’s deposition testimony and 
medical records.   

EXHIBIT E:  PLAINTIFF’S DEPOSITION TESTIMONY 
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 1. Plaintiff had a HR pay level demotion and a title change at Genentech in October 
2012;  (Filosa Depo. 33:2-18) 

 2. Plaintiff took two medical leaves of absence in 2012 and 2013; (Filosa Depo. 
37:17-38:4) 

 3. Plaintiff’s headaches became more intense, more debilitating and more different 
types; (Filosa Depo. 107: 3-9) 

 4. Plaintiff had such an intense headache “sometime in 2014” that he “had to back 
out of a meeting” he had scheduled and close the door in his office, lay on the floor, put his feet 
up on a chair and put something over his eyes.  Plaintiff testified that “that was what I was going 
through on a regular basis.”  (Filosa Depo. 124:1-8) 

 5. Plaintiff went to the emergency room once between 2010 and 2014 for 
complaints relating to headaches; (Filosa Depo. 124:14-25) 

 6. Plaintiff asked his primary care about the possibility of a tumor, “maybe in 2013”; 
(Filosa Depo. 175:15-176:1) 

  Q: What precipitated your seeing Dr. Sachdeva? . . . 

  . . . 

 A: I – I had asked Dr. Wheeler – I don’t remember exactly when it was, but 
sometime in – I don’t know, it was post-2010, but maybe 2013, when my 
headache symptoms were getting pretty severe, [about] the possibility of a tumor.  
And his immediate response was, “No, your blood work doesn’t show anything 
that would indicate cancer and you’ve already had an MRI that says it’s negative. 

 7. Plaintiff saw Dr. Sachdeva on November 21, 2014, and she ordered another MRI; 
(Filosa Depo. 178:12-14; 196:17-197:4) 

 8. Plaintiff “frustrated” with his medical providers in 2012 because nobody came up 
with a diagnosis for his headaches, fatigue, grogginess and vision changes; (Filosa Depo. 
195:9-23) 

EXHIBIT H:   LEAVE DOCUMENTS 

 Exhibit H is two documents from San Ramon Valley Primary Care, noting that Plaintiff 
was on leave from work in 2011.  

 In response, Plaintiff argued that the statute of limitations in a case alleging failure to 
diagnose a preexisting latent condition does not accrue until Plaintiff should be aware of the 
physical manifestation of his injury.  Plaintiff relies on Drexler v. Peterson (2016) 4 Cal.App.5th 
1181.     

 In Drexler, supra, 4 Cal.App.5th 1181, plaintiff had visited his primary care physician 
multiple times between 2006 and January 2011, complaining of headaches and pain in the back 
of his head and neck.  His physician generally responded with a diagnosis of tension headaches 
and prescribed pain medication and consistently advised that further tests were not needed.  
Plaintiff first consulted a second physician, a neurologist, in early 2010 for headaches and 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   DEPARTMENT 
HEARING DATE:   10/01/18 

 
 

- 15 - 

tingling in his arm.  This physician diagnosed carpal tunnel syndrome and tension headaches 
and prescribed pain medications and advised plaintiff to wear wrist splints and stop putting 
pressure on his elbows.   

 In October 2012, plaintiff went to a medical center complaining of headaches and double 
vision but chose not to wait for a scheduled MRI because of the wait time.  He returned to that 
center in January 2013, complaining of an unsteady gait, voice hoarseness, and difficulty 
swallowing, at which time doctors conducted an MRI and discovered that plaintiff had a very 
large brain tumor, necessitating emergency surgery which caused serious injuries to plaintiff.    

 Plaintiff filed a medical malpractice lawsuit against the primary care physician and the 
neurologist in July 2013 alleging negligent failure to diagnose and delayed diagnosis of the 
tumor.  The trial court granted summary judgment for the defendants on the grounds that the 
lawsuit was barred by both the one-year and three-year limitations periods of CCP Section 
340.5.  The trial court concluded that the one-year period was triggered as to the primary care 
physician in January 2011, because at that time plaintiff had obtained a copy of his medical 
records and consulted an attorney with suspicions that he was receiving inadequate medical 
care.  The court also concluded that both the one-year and three-year limitation periods were 
triggered as to the neurologist in March 2010 when plaintiff was dissatisfied with that doctor’s 
diagnosis of carpal tunnel syndrome. Plaintiff appealed. 

 The Court of Appeal reversed.  Recognizing that the plaintiff had suspicions in January 
2011 that defendants had not properly diagnosed or treated his headaches, the court concluded 
that neither of the limitations periods began to run until plaintiff became aware of additional, 
appreciable harm from his preexisting condition, and with respect to the one-year period also 
had reason to believe that this additional harm was caused by the defendants’ wrongdoing.  Id. 
at 1190.  The court noted that “injury” triggers the running of both the one-year and three-year 
periods of CCP Section 340.5, although the one-year period also requires discovery of the injury 
by the plaintiff.  The court noted that “injury” for these purposes refers to the damaging effect of 
allegedly wrongful act and not the wrongful act itself, and as such, the date of injury could be 
much later than the wrongful act.  Relying in part on the legal standard used in similar cases 
brought under the Federal Tort Claims Act, the Court of Appeal concluded that when a plaintiff 
alleges that a health care provider misdiagnosed or failed to diagnose a preexisting disease or 
condition, there is no “injury” for purposes of CCP Section 340.5 until the plaintiff first 
experiences appreciable harm as a result of the misdiagnosis, which occurs when the plaintiff 
first becomes aware that a preexisting disease or condition has developed into a more serious 
one.  Id. at 1183-1184.   

 However, the court also cautioned that the determination of when a plaintiff discovered 
that a preexisting condition has developed into a more serious condition is often a factual issue 
that will preclude summary judgment.  Id. at 1195.  Applying these principles to case before it, 
the court concluded that the evidence submitted in support of the motion for summary judgment 
did not show an increase in symptomatology before October 2012. In addition, the court found 
no evidence that prior to October 2012, plaintiff’s shoulder and neck pain and “neurological 
deficits” were related to his headaches or indicative of a brain tumor. Because the evidence was 
not undisputed that plaintiff became aware that his preexisting condition had developed into a 
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more serious condition, that is, that he discovered his injury, more than one year before he filed 
his action, the court held that summary judgment was inappropriate.  Id. at 1195-1197.   

 Drexel is not on point.  In this case, Plaintiff was not diagnosed with any condition in 
September 2, 2010.  He was told his MRI was negative, and he had no abnormalities.  Unlike in 
Drexel, Plaintiff’s symptoms did, in fact, get worse, and appreciably worse, over time.  However, 
the long and short of it is,  the one year discovery statute is irrelevant since it would accrue 
either on December 8, 2015 (one year from the second imaging/Plaintiff’s suggested accrual 
date) or November 21, 2015 (one year from seeing Dr. Sachdeva due to his suspicion of a brain 
tumor).  Both of these dates are well after the date imposed by the three year statute of repose.   

 It is unnecessary to rule on Defendants’ evidentiary objections to Exhibit B of 
Plaintiff’s evidence attached to the Rose Declaration.  These medical records concern the 
one year statute. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-01492 
CASE NAME: NCCS VS. ALP 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO FORM INTERROGS. 
FILED BY NORTHERN CALIFORNIA COLLECTION SERVICE, INC. 
* TENTATIVE RULING: * 
 
Defendant asserts that it has not been until receipt of this motion and the Separate Statement in 
Support of the Motion that Plaintiff has stated why Defendant’s responses are deficient.  
Defendant submits that amended responses “can be provided and will be provided prior to the 
October 1, 2018 hearing.”  The Court continues this motion to October 22, 2018 at 9:00 AM.  
The parties are to meet and confer before the hearing. The parties are to advise the Court in 
supplemental pleadings of any remaining issues, which shall be filed and served on or before 
October 15, 2018. 
 

  

 9.  TIME:  9:00   CASE#: MSC17-01492 
CASE NAME: NCCS VS. ALP 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
FILED BY NORTHERN CALIFORNIA COLLECTION SERVICE, INC. 
* TENTATIVE RULING: * 
 
The tentative ruling set forth in number 8 above is applicable to this motion. 
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10.  TIME:  9:00   CASE#: MSC17-02106 
CASE NAME: NADER EGHTESAD VS. DAVE TALBERT 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY NADER EGHTESAD 
* TENTATIVE RULING: * 
 
Motion to be relieved as counsel is granted. 
 

  

11.  TIME:  9:00   CASE#: MSC18-01286 
CASE NAME: DIXON VS. TESLA INC. 
HEARING ON MOTION TO COMPEL ARBITRATION & TO STAY THE CASE 
FILED BY TESLA ENERGY OPERATIONS, INC. 
* TENTATIVE RULING: * 
 
 Appearances required. 
 
 The parties should be prepared to set a mutually convenient date and time for a brief 
evidentiary hearing on the subject of whether plaintiff Billy Dixon and defendant Tesla entered 
into an arbitration agreement.  The Court contemplates a hearing with oral testimony under oath 
from Mr. Dixon and Tesla employee Le’James Riggins, lasting no more than one hour.  
The Court would then take the matter under submission and issue an order after hearing. 
 
 The parties should also be prepared to set a briefing schedule on the following issues: 
(1) whether plaintiff Rose Dixon can be compelled to arbitrate, given defendant Tesla’s failure 
to offer evidence that Ms. Dixon is a party to the arbitration agreement, and; (2) if Ms. Dixon 
cannot be compelled to arbitrate, what the procedural implications are for this action.  
It does not make sense to have the parties’ dispute litigated in two forums, whether 
simultaneously or sequentially. 
 
 The Court also requests briefing on the question of whether, if Vickie Simmons signed 
the subject contract on her father’s behalf, as her father’s agent, that act created an enforceable 
arbitration agreement.  Defendant Tesla’s reply declaration suggests that this is what may have 
happened.  (Riggins Dec., ¶ 4.) 
 
 The evidentiary hearing is appropriate because the issue of whether the parties entered 
into an arbitration agreement is an issue that the trial court must always decide.  (9 USCS § 4 
[if there is a dispute over the existence of an arbitration agreement “the court shall proceed 
summarily to the trial thereof”]; Code Civ. Proc., § 1281.2 [the court shall order arbitration 
“if it determines that an agreement to arbitrate the controversy exists”].  See, Rosenthal v. 
Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 416 [fraud in the execution must be 
decided by the trial court]; Esparza v. Sand & Sea, Inc. (2016) 2 Cal.App.5th 781, 787 
[“[t]here is a strong public policy favoring contractual arbitration, but that policy does not extend 
to parties who have not agreed to arbitrate”]; Ruiz v. Moss Bros. Auto Group, Inc. (2014) 232 
Cal.App.4th 836, 841-846 [arbitration denied based on weakness of evidence that agreement 
was electronically signed].) 
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 The evidentiary hearing is necessary because the parties’ two key declarations, those of 
Billy Dixon and Le’James Riggins, are in direct conflict.  Both declarations are superficially 
plausible, and the Court must assess the declarants’ credibility. 
 
 Also, the Court finds paragraph 4 of Mr. Riggins’ declaration to be somewhat ambiguous: 
Mr. Riggins alleges that “Ms. Simmons had to help Mr. Dixon sign the contract because he 
wasn’t sure how to sign through email.”  (Riggins Dec., ¶ 4.)  The nature of this “help” is an 
important and unresolved factual issue.  Given that Mr. Dixon was allegedly on the telephone, 
and not in the room with Ms. Simmons and Mr. Riggins, the Court suspects that the “help” may 
have consisted of Ms. Simmons signing the contract for Mr. Dixon.  If that is what happened, 
there must be substantial evidence that Mr. Dixon knowingly and unequivocally authorized 
Ms. Simmons to sign for him. 
 

  

12.  TIME:  9:00   CASE#: MSL15-03846 
CASE NAME: WESTERN FEDERAL VS. BELLAMY 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY WESTERN FEDERAL CREDIT UNION 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion is granted as prayed.  Judgment shall be entered 
against defendant in the amount of $5500.  Plaintiff is awarded attorney’s fees in the amount of 
$1475 and costs in the amount of $60 which shall be included in the judgment. 
 

  

13.  TIME:  9:00   CASE#: MSL18-03687 
CASE NAME: MSW CAPITAL VS. MITCHELL 
HEARING ON DEMURRER TO CONSUMER CREDIT COLLECTIONS COMPLAINT 
FILED BY KENNETH MITCHELL 
* TENTATIVE RULING: * 
 
The demurrer is overruled.  In limited civil cases, special demurrers are not allowed.  The only 
grounds for a general demurrer in these cases are: 1) the court has no jurisdiction over the 
subject of the cause of action alleged in the pleadings, (Code of Civil procedure section 
430.10(a)), or 2) the pleading does not state facts sufficient to constitute a cause of action, 
(Code of Civil Procedure section 430.10(e).)  Neither ground is applicable here.  Defendant 
bases the general demurrer on the second ground as set forth in Code of Civil Procedure 
section 430.10(e). 
 
The complaint on its face and each common count alleged therein sets forth facts sufficient to 
state a cause of action.  The Court agrees with Plaintiff that common counts are mainly 
conclusions of law and are recognized as sufficient to state a cause of action pursuant to 
California law. 
 
Defendant is to file and serve an answer to the complaint on or before October 15, 2018. 
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14.  TIME:  9:00   CASE#: MSN18-1256 
CASE NAME: RE 1856 A 2nd STREET, RICHMOND 
HEARING ON PETITION RE UNRESOLVED CLAIMS 
FILED BY MTC FINANCIAL INC. DBA TRUSTEE CORPS 
* TENTATIVE RULING: * 
 
The Petition is granted as prayed.  The sum of $131,676.22 shall be deposited with the Clerk of 
the Court.  The clerk may charge a reasonable fee for the performance of activities pursuant to 
Code of Civil Procedure section 2924j(c).  Upon the deposit of the funds with the Clerk of the 
Court, Petitioner shall be discharged of any further responsibility for the disbursement of the 
sale proceeds and will not be required to make any further appearances in this matter. 
 

  

15.  TIME:  9:00   CASE#: MSN18-1676 
CASE NAME: RE L. JOHNSON 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS LLC 
* TENTATIVE RULING: * 
 
Parties to appear. 
 

  

 


